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ABSTRACT 

The Council of the Great City Schools, a national 
organization representing the needs of urban public schools, has studied 
school finance in four member districts, including New York. The Councils 
interest in current litigation over school financing began when Council data 
were used in evidence to support the defendants in the case brought by the 
Campaign for Fiscal Equity against the State of New York. In its briefing to 
the Appellate Division of the Supreme Court, the State of New York defendants 
described the Council's data inaccurately in an effort to support the 
proposition that New York City students outperform students in other urban 
districts, including those with less disadvantaged student populations. This 
Amicus Brief is intended to set the record straight, providing the Court with 
information from its own analysis of state funding of the New York City 
Public Schools. The first section suggests that the Appellate Division's 
standard for a "sound basic education" makes a mockery of the New York 
Constitution's education clause (the presence of poor, minority, and 
immigrant students in New York City does not justify setting low standards 
for a sound basic education, and the Appellate Division's other efforts to 
rationalize the present system are equally unconvincing) . The second section 
asserts that a meaningful standard for a sound basic education should be 
stated by the court. The brief concludes that New York State should have the 
opportunity to consider information on the real cost of providing necessary 
educational programs, services, and facilities, then adopt a system of 
funding public education that provides all students with the education they 
need. (SM) 
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INTEREST OF AMICUS 



The Council of the Great City Schools (“Council”) is the only national 
organization representing the needs of America’s urban public schools. The Council 
is a coalition of nearly 60 of the nation’s largest urban public school systems, 
incorporated in 1961 for the purpose of improving the quality of urban education 
through research, legislation, technical assistance and advocacy. The school 
districts of Rochester, Buffalo, and New York City comprise the Council’s 
membership in New York State. Other large school districts that are members of 
the Council include Chicago, Los Angeles, Detroit, Miami-Dade, and Houston. 

The Council collects data on public education and publishes regular 
reports designed to assist its members and the larger education community in 
understanding issues and best practices in urban education today. The topics of 
recent Council reports have ranged from the progress of urban school districts in 
closing achievement gaps to efforts to recruit highly qualified teachers. 

The Council has a strong interest in supporting efforts to adequately 
fund the education of millions of children enrolled in America’s urban public schools. 
Toward that end, the Council has prepared major studies of school finance in four of 
its member districts, including New York, and assisted other Council members in 
data analysis of finance issues. 

The Council’s interest in this litigation is not generalized or abstract. 
Council data were received in evidence by the trial court in Defendants’ Exhibits 
10176 and 10190. In its briefing to the Appellate Division of the Supreme Court, 



ERJC 



8 



the State of New York defendants described the Council’s data inaccurately in an 
effort to support the proposition that New York City students outperform students 
in other urban districts, including those with less disadvantaged student 
populations. The Council submits this Amicus Brief to set the record straight, to 
provide the Court with information from its own analysis of State funding of the 
New York City Public Schools, Adequate State Financing of Urban Schools: An 
Analysis of State Funding of the New York City Public Schools (January 2000), and 
to share with the Court a national perspective on the issues that the Court faces on 
this appeal. 

BACKGROUND 

Article XI, § 1 of the New York Constitution requires that “[t]he 
legislature shall provide for the maintenance and support of a system of free 
common schools, wherein all the children of this state may be educated.” Most 
striking about this provision is that it requires a “system.” The word “system” 
connotes a deliberate, careful mechanism designed to meet the goal of educating all 
children of the State of New York. It is the Constitution itself that mandates that 
the system be designed for all children. It does not suffice that the system of school 
finance provides an adequate education for some children, in some districts, some of 
the time, or even most children, in most districts, most of the time. The plain 
language of the Constitution requires that the system be designed to educate all 
children, not just those who happen to be in intact families that speak English at 
home or have private libraries. 
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When this Court first considered whether plaintiffs had stated a claim 

in this case, it held that the Education Article imposes an enforceable duty on the 

Legislature to ensure the availability of a “sound basic education” to all the children 

of the State. Campaign for Fiscal Equity, Inc. u. State of New York, 86 N.Y.2d 307, 

315, 631 N.Y.S.2d 565, 569 (1995), citing Board of Education, Levittown Union Free 

School Dist. v. Nyquist, 57 N.Y.2d 27, 48 (1982). A duty exists on the part of the 

State to provide “a constitutional floor with respect to educational adequacy”; this 

Court has the responsibility for adjudicating the nature of that duty. Campaign for 

Fiscal Equity, Inc., 86 N.Y.2d at 315, 631 N.Y.S.2d at 569. 

This Court further ruled that this standard is not an historic artifact 

frozen in 1894 when the Education Clause was adopted. Instead, the Court ruled 

that the standard is more organic and that it must equip students for the basic 

responsibilities of citizenship in the twenty-first century: “Such an education 

should consist of the basic literacy, calculating, and verbal skills necessary to enable 

children to eventually function productively as civic participants capable of voting 

and serving on a jury.” Id. at 316, 631 N.Y.S.2d at 570. Even before an evidentiary 

record was developed, this Court recognized that 

[cjhildren are entitled to minimally adequate physical 
facilities and classrooms which provide enough light, space, 
heat, and air to permit children to learn. Children should 
have access to minimally adequate instrumentalities of 
learning such as desks, chairs, pencils, and reasonably current 
textbooks. Children are also entitled to minimally adequate 
teaching of reasonably up-to-date curricula such as reading, 
writing, mathematics, science, and social studies, by sufficient 
personnel adequately trained to teach those subject areas. 

Id. at 317, 631 N.Y.S.2d at 570. 
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On remand, after 111 court days of trial, during which the parties 
presented the testimony of 72 witnesses and over 4300 exhibits, Supreme Court 
Justice Leland DeGrasse defined and explained the standard that this Court 
sketched out in template form in 1995. The Supreme Court held that the skills 
necessary for productive civic engagement require more than just being of sufficient 
age, for example, and capability of appearing at the polls or for jury service. 
Meaningful participation as a voter or juror, Justice DeGrasse concluded, requires 
competencies such as the ability to read and understand ballot initiatives, to 
understand evidence, and to engage in deliberations based on jury instructions in a 
complex civil or criminal case. Campaign for Fiscal Equity u. State of New York, 
187 Misc. 2d 1, 719 N.Y.S.2d 475 (Sup. Ct. New York County 2001). Those tasks 
require the ability to read, understand, and discourse upon complex ideas. Justice 
DeGrasse further observed that public education always has been understood to 
serve the purpose of preparing students for productive work. “The Court of Appeals’ 
emphasis on productive citizenship connotes an education that contributes to 
society’s economic needs as well as high school graduates’.” 187 Misc. 2d at 16, 719 
N.Y.S.2d at 486. Graduates must be equipped for some “competitive employment,” 
not just dead-end minimum wage jobs, before it can be said that they have received 
a sound basic education. Id. at 17-18, 719 N.Y.S.2d at 487. 

Justice DeGrasse’s exhaustive opinion detailed the deficiencies in the 
system of education and its funding in New York and how the system prevents all 
New York City students from obtaining a sound basic education: 
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• Too many New York City teachers are “ill-trained and inexperienced ... to 
meet the difficult challenges presented in the New York City public schools.” 
187 Misc.2d at 25, 719 N.Y.S.2d at 492. Uncertified teachers tend to be 
concentrated in low-performing schools, characterized by poor physical 
facilities, large class sizes, and located in high-crime neighborhoods. Id. at 
27, 719 N.Y.S.2d at 493. 

• The result is poorer instruction and the “failure to assure the delivery of 
core curricula . . Id. at 37, 719 N.Y.S.2d at 500. 

• The poor quality of New York City’s public school facilities presents a “bleak 
picture” on issues the Court identified specifically in 1995 as relevant to a 
sound basic education: insufficient light, heat and air to permit children to 
learn, as well as collapsing facades, rusted structural beams and falling 
masonry. Id. at 39-45, 719 N.Y.S.2d at 501-05. Overcrowding and 
nonexistent or inadequate science labs and wiring that cannot support 
computer systems make many school facilities inappropriate for modern 
instruction. Id. at 45, 719 N.Y.S.2d at 505-06. 

• These deplorable conditions contribute to low student achievement, as does 
the “severe” overcrowding in the system. Id. at 46-49, 719 N.Y.S.2d at 506- 
OS. Class sizes, linked to student achievement, consistently are higher than 
the State average in New York City public schools. Id. at 51-56, 719 
N.Y.S.2d at 509-12. The positive effect of smaller class sizes, Justice 
DeGrasse found, is especially beneficial for students living in poverty. Id. 
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• “[A]t least since the early 1980’s New York City has endured a chronic 
shortage of adequate textbooks.” Id. at 57, 719 N.Y.S.2d at 513. 

• School library books are “inadequate in number and quality,” lagging behind 
the rest of the State due to inadequate funding allocations. Id. 

• Instructional technology is a core instrumentality of learning, given the 
“omnipresence” of computers in society and the workplace, and their 
importance in such civic processes as voter participation. Id. at 58, 719 
N.Y.S.2d at 514. The New York City Public Schools “have failed to provide 
adequate instructional technology to their students.” Id. 

Justice DeGrasse recognized that test results should be viewed 
cautiously because many factors influence student performance, id. at 60, 719 
N.Y.S.2d at 515, but the litany of measures of student performance on which New 
York City public school students are outperformed by others in the State, and by 
other relevant comparison groups, is simply overwhelming. Most telling, almost a 
third of the students who enter ninth grade do not graduate by the time they are 21. 
Id. Of those who do complete high school, about 10% receive a GED (“general 
equivalency degree”) with standards so low that they do not assure that the student 
has received a sound, basic education. Id. at 61, 719 N.Y.S.2d at 515. The majority 
of students who graduate receive a “local diploma,” which measures skills at the 
sixth to ninth grade level. Id. at 61, 719 N.Y.S.2d at 516. Tens of thousands of New 
York City public school students perform below the levels that the State itself 
recognizes as minimally sufficient on state tests. Id. at 65, 719 N.Y.S.2d at 518. 
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The Supreme Court did not assume a causal link between insufficient 

resources and the poor outcomes achieved by New York City public school students, 

but instead made careful findings linking those facts. Id. at 68-82, 719 N.Y.S.2d at 

520-29. Finally, Justice DeGrasse found that fault rested with the State funding 

“system” itself, which is “complex,” “opaque,” and “malleab[le] in practice,” id. at 83, 

719 N.Y.S.2d at 529-30, to agreements by State political leaders: 

It is well known that the formulas are annually “worked 
backwards” until the politically negotiated “share” for the City 
schools is hit in the calculations. In this context, the data 
feeding into the school aid formulas for New York City is 
really of no practical consequence whatsoever — the City will 
get the negotiated share of aid regardless of what data they 
report. 

Id. at 88, 719 N.Y.S.2d at 533. Given this process, it is not surprising that “the 
State’s school funding mechanism has failed for more than a decade to align funding 
with need[,] and thus has failed to provide a sound basic education to New York 
City’s school children.” Id. at 83, 719 N.Y.S.2d at 530. 

The Supreme Court further found that defendants violated regulations 
implementing the Civil Rights Act of 1964, which are enforceable under 42 U.S.C. 
§ 1983. Section 1983 prohibits a State from depriving any person of the rights, 
privileges, or immunities secured by the Constitution and laws of the United States. 
The crux of defendants’ violation is funding the New York City Public Schools — 
which are overwhelmingly minority in enrollment and educate the vast majority of 
the minority students in New York State — at a lower per-capita level than it funds 
the rest of the State’s students, who are majority white. Id. at 102, 719 N.Y.S.2d at 
542. 
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The State defendants appealed. 

The Appellate Division reversed, directed that a declaration be made 
that the State of New York’s educational funding system does not contravene the 
constitution’s Education Article, and dismissed plaintiffs’ claim under the Title VI 
implementing regulations and 42 U.S.C. § 1983. Campaign for Fiscal Equity, Inc. u. 
The State of New York, 295 A.D.2d 1, 744 N.Y.S.2d 130 (First Dep’t 2002). 

ARGUMENT 

A. The Appellate Division’s Standard for a “Sound Basic Education” 

Makes a Mockery of the New York Constitution’s Education Clause. 

Upon reviewing a selective part of the evidence at trial, the Appellate 
Division concluded “that the skills required to enable a person to obtain 
employment, vote, and serve on a jury, are imparted between grades 8 and 9. . . .” 
Id. at 8, 719 N.Y.S.2d at 138. The Appellate Division accordingly professed itself 
content that the State system meets the sound basic education requirement of the 
Constitution because, it said, the parties did not dispute that this eighth or ninth 
grade level of skills is being provided. Id. Aside from the fact that the record casts 
grave doubt on whether even this level of proficiency is attained by tens of 
thousands of dropouts, including those with limited English proficiency or special 
education needs, this Court must reject a constitutional standard that would permit 
the State to cut off funding of public education at the end of grade nine for students 
who are performing on grade level. The ninth-grade standard cannot be acceptable 



in the twenty-first century. 



The Appellate Division’s standard does not meet the mandate that this 

Court set in 1995. There is no realistic hope that a system designed to educate 

students to the eighth or ninth grade level would produce well-informed 

participants in civic life and employees prepared for a highly competitive workforce. 

Civic participation on the complex issues presented in election campaigns and on 

ballot initiatives requires solid reading comprehension and speech skills well 

beyond those contemplated by the Appellate Division. A higher level of proficiency 

in civics and history is necessary as well if the next generation is to participate 

actively in our democracy. President George W. Bush recently explained the link 

between the study of history and civics, for example, and the effective participation 

of Americans in their government: 

Our Founders believed the study of history and citizenship 
should be at the core of every American’s education. Yet 
today, our children have large and disturbing gaps in their 
knowledge of history. . . . Ignorance of American history and 
civics weakens our sense of citizenship. To be an American is 
not just a matter of blood or birth; we are bound by ideals, and 
our children must know those ideals. They should know about 
the nearly impossible victory of the Revolutionary War, and 
the debates of the Constitutional Convention. They should 
know the meaning of the Declaration of Independence, and 
how Abraham Lincoln applied its principles to fight 
slavery. Our children should know why Martin Luther King, 

Jr., was in a Birmingham city jail, and why he wrote a 
magnificent letter from that place. Our children need to know 
about America’s liberation of Europe during World War II, 
and why the Berlin Wall came down. At this very moment, 
Americans are fighting in foreign lands for principles defined 
at our founding, and every American -- particularly every 
American child -- should fully understand these principles. 1 



1 President George W. Bush, Introducing History and Civic Education Initiatives 
(9/17/02), available at www.whitehouse.gov/news/releases/2002/09/2002Q917-l.html . 



Understanding this history, not likely to be fully achieved by ninth grade, enables 
us as a people to avoid the mistakes of the past and to improve the future. It is 
inexcusable for a State required to support a system to educate all children to adopt 
a standard allowing them to vote and participate as citizens and enter the 
workforce with only an eighth- grade knowledge of this country’s history and 
government and the principles that undergird them. 

1. The Presence of Poor, Minority and Immigrant Students in 
New York City Does Not Justify Setting a Low Standard for a Sound Basic 
Education. 

Perhaps the most disturbing aspect of the Appellate Division’s 
minimalist standard for a sound basic education is the link that the Court itself 
draws to the fact that many New York City Public School students are poor, 
minority, recent immigrants, or have some combination of those characteristics. 
The Court concludes that the “City students’ lower test results in comparison with 
the rest of the state are largely the result of demographic factors, such as poverty, 
high crime neighborhoods, single parent or dysfunctional homes, homes where 
English is not spoken, or homes where parents offer little help with homework and 
motivation.” Id. at 16, 744 N.Y.S.2d at 144. The New York Constitution does not, 
however, mandate a system that will educate all students except those who are poor, 
cannot speak English, have a drug addicted parent unable to help with homework, 
or move every couple of months to stay ahead of the landlord. The constitutional 
mandate extends to “all children.” The Council of Great City Schools strongly 
supports the Plaintiffs-Appellants’ position that the Constitution must ensure the 
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opportunity for all students to obtain an adequate high school education. Any lower 
standard for New York City perpetuates the stereotype that poor, minority and 
immigrant children cannot learn to high levels. 

It is surprising that the State of New York advocates in its litigation 
that it is constitutionally acceptable for New York City to achieve the results one 
would expect based on the poverty and other challenges faced by its students. The 
State should not accept a State education and finance system that accepts this 
notion, and thus perpetuates poverty. The job of public education is to help children 
overcome and transcend these and other barriers. New York State leaders and 
education officials have stated in other contexts for many years that all children can 
learn and achieve at high levels. 2 Indeed, the stated mission of the New York State 
Education Department is: “All students will meet or exceed high learning 

standards at the elementary, middle, secondary and continuing education levels.” 3 

The evidence at trial amply demonstrated why many such children do 
not excel in the New York City Public Schools. New York City students, especially 
poor students, are not provided the quality teachers, decent facilities, up-to-date 
materials, reasonable class sizes, and other tools that they need just to attain the 
basics. Students in other school districts in the State of New York generally 
perform at higher levels and are educated in systems with greater resources. The 

2 For example, Goal 1 in the Strategic Plan of the New York State Board of Regents 
is: “All students will meet high standards for academic performance and personal 
behavior and demonstrate the knowledge and skills required by a dynamic world.” 
www.oms.nvsed.gov/strategy/stratplan2000.htm . 



3 www.emsc.nysed.gov. 



